AT zZBeNs AL AN L, ET AL
| BLA 94- 366 Deci ded Decenber 15, 1997

Appeal fromDecisions of the Acting Orector, Gfice of Surface Mning
Recl anati on and Enforcenent, finding that a railroad and a pipeline, used
to transport coal fromsurface mnes, are not regul ated by the Federal
surface coal mning act. 94-16-Johnson/ B rd.

Afirned.

1. Surface Mning Gntrol and Recl anati on Act of 1977:
Applicability: Generally

The CBMproperly concluded that a railroad and a

pi peline, used solely to transport coal fromsurface
mnes to renote el ectrical generating stations, are not
"surface coal mining operations,” wthin the neani ng of
section 701(28)(B) of the Surface Mning Gontrol and
Recl amation Act of 1977, 30 US C § 1291(28)(B
(1994), and are therefore not subject to the

requi renents of that Act.

APPEARANCES Vdélton D Morris, Jr., Esg., Gharlottesville, Mrginia, for
Appel lants; Janes R Bird, Esq., and Benjamn J. Vernia, Esq., Véshington,
DC for the Peabody Véstern Goal Gonpany; Jack D Palna, |1, P.C, Esq.,
Cheyenne, Woning, and Donald B. Atkins, Esq., Tulsa, klahoma, for B ack
Mesa P peline, Inc.; John B Véldon, Jr., Esq., and Sephen E Qofton,
Esq., Phoenix, Arizona, for the Salt Rver Project Agricultural | nprovenent
and Power Dstrict; Jon K Johnson, Esq., dfice of the Regional Solicitor,
US Departnent of the Interior, Lakewood, (ol orado, for the Gfice of
Surface Mning Recl anation and Enf or cenent .

(PN ON BY ADM N STRATI VE JUDEE KELLY

The Atizens al ouncil, the Witer Information Network, and the
D neh-Hopi Alliance (collectively, Appellants) have appeal ed fromtwo
identical Decisions of the Acting Drector, dfice of Surface Mning
Recl anati on and Enforcenent (C8V), dated February 25, 1994. Responding to
Appel lants' citizens conplaints, CBVfound that two transportation
facilities associated wth the B ack Mesa/ Kayenta Mnes are not "surface
coal mining operations" governed by the Surface Mning Gontrol and
Recl amat i on

142 | BLA 33

WAW Ver si on



| BLA 94- 366

Act of 1977 (SMRA), as anmended, 30 US C 88 1201-1328 (1994), and are
therefore not subject to the permtting and other requirenents of SMIRA

The two mines are owned and operated by the Peabody Véstern Coal
Gonpany (PWXO), and are located in northeastern Arizona wthin the
Navaj o/ Hopi I ndian Reservations. The transportation facilities are a
railroad, known as the B ack Mesa and Lake Powel | (BMLP) Railroad, which
is owned (along wth others) and operated by the Salt R ver Project
Agricultural Inprovenent and Power District (SRP), and a coal slurry
pi pel i ne, which is owed and operated by B ack Mesa PFipeline, Inc. (BW).
The PW\OC BW, and SRP have all filed answers to Appel lants' Satenent of
Reasons for Appeal (SOR and all are joined as proper parties to this

appeal .

The pipeline at issue is 273 mles long and is buried for nost of its
length. It carries coal fromthe B ack Mesa Mne to the Mbhave Generati ng
Sation, in Laughlin, Nevada. Qoal extracted at the mine is crushed by
PVWOC and pl aced on a conveyor system which is owned by PMOC BWP, and the
Mbhave Generating Sation, and operated by PMOC  That systemcarries the
coal to a preparation plant, which is owed and operated by BW, where it
is further crushed and water is added to create a coal slurry. The
conveyor systemand preparation plant are all wthin the area proposed by
PVWOC for permtting under SMRA as part of the Black Mesa Mne. The
proposed mne permt woul d cover the conveyor system The BMP has applied
for a separate permt for the plant. Follow ng preparation, the coal
slurry leaves the plant by way of BW s pipeline, traversing a portion of
the proposed nmine permt area and continuing on to the el ectrical
generating station in Laughlin, Nevada, where it is used for fuel.

The railroad at issue is 8 mles long, and carries coal fromthe
Kayenta Mne to the Navajo Generating Sation, in Page, Arizona. (oal
extracted at the mne is crushed by PAOC and pl aced on a conveyor system
which is owned and operated by PAOC  That systemcarries the coal to silos
and a | oadout facility, which are al so owned by PMOC  The conveyor system
silos, and | cadout facility are all wthin the permt area for the Kayenta
Mne and covered by the mine permit. At the |oadout facility, the coal is
| oaded into cars and transported by SRP s railroad to the el ectri cal
generating station in Page, Arizona, where it is used for fuel.

Title to the coal passes fromPWXC to the el ectrical generating
station either at the station (B ack Mesa Mne) or at the |loadout facility
(Kayenta Mne). Further, the railroad and the pipeline are operated for
the sol e purpose of transporting all of the coal produced by PNXC at each
mne to the respective electrical generating station. Throughout the 17-
year operation of the mnes fromthe enactnent of SMIRA in 1977 to the 1994
Deci sions at issue here, neither transportation facility has ever been
permtted or otherw se authorized to operate under that Act.

In her Decisions, the Acting Drector concluded that the railroad and
pi peline are not "surface coal mning operations” regulated by SMRA She
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concl uded that the applicable statutory standard i s whether they can be
considered facilities "resulting fromor incident to" PAOC s surface coal
mning activities at the B ack Mesa/ Kayenta Mnes, under section 701(28) (B
of SMRA 30 US C 8§ 1291(28)(B (1994), as that standard is explicated in
the preanbl e to 1988 final rul emaki ng, 53 Fed. Reg. 47377 (Nov. 22, 1988).
(Decision at 1-2, 3.) Applying this standard, the Acting DOrector held
that neither the railroad nor the pipeline can be considered to result from
or beincident to PMIC s mining activities since a substantial portion of
each facility is located wel | beyond the minesite, the prinary function of
the facility is to supply coal to a power plant, and, because the facility
is not owed or operated by PAOC it is nore economcal |y dependent on the
generating station than on the mne. (Decision at 3; seeid. at 4, 5.)
The Acting Drector al so noted that wei ghing against SMIRA regulation is
the fact that neither the statute nor the regul ations explicitly cover
either facility and that regulating themat this point woul d "reverse
| ongst andi ng deci si ons by [ CG8M whi ch have been relied upon” by the
operator of the facility. 1d. at 3, 5.

Intheir SOR Appellants contend that the railroad and pi pel i ne shoul d
be consi dered "surface coal mining operations,” wthin the neani ng of
section 701(28)(B) of SMRA 30 US C § 1291(28)(B) (1994), because they
are "facilities 'resulting fromor incident to' surface coal mnes that
[ operates on Navajo lands.” (SCRat 2 (quoting from30 US C 8§
1291(28) (B) (1994)).) They argue that this is so because each facility is
“"functional ly integrated wth the mne it serves because it provides the
sol e neans of transporting coal fromthe mne site directly to the mne's
only custoner” and serves no other mne, and each is "economcal |y
dependent upon the mine they serve because the mine is their sol e source of
cargo, and thus presunably their sol e source of revenue.” (SCRat 29, 30.)

Appel l ants distinguish this situation fromthat of a comon carrier,
noting that each transportation facility and its respective mne and power
plant are a "closed, unified industrial operation.” 1d. at 14, 16. They
argue that to find that the facilities at issue here do not result fromor
are not incident to the mnes, woul d exclude al|l such facilities fromSVRA
jurisdiction. Snce the railroad and pi pel i ne are section 701(28)(B)
facilities, Appellants assert that CGBMnust require PMOC to either anend
its existing or proposed nmine permts to enconpass themor obtai n separate
permts for them Failing such anendnent or permt, CB8Mnust precl ude any
further operation of these facilities.

[1] Section 701(28)(A of SMRA provides that "surface mning
operations” are "activities conducted on the surface of |ands in connection
wth a surface coal mne," including "excavation * * * and * * * chem cal
or physical processing, and the cleaning, concentrating, or other
processing or preparation, [and] |oading of coal for interstate conmerce at
or near the mne site.” 30 USC § 1291(28) (A (1994). Subsection B
further provides that such operations include the "areas upon whi ch such
activities occur or where such activities disturb the natural |and
surface." It also states that
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[s]uch areas shall al so include any adjacent |and the use of
which is incidental to any such activities, all lands affected by
the construction of newroads or the inprovenent or use of
existing roads to gain access to the site of such activities and
for haul age, and excavations, workings, inpoundnents, dans,
ventilation shafts, entryways, refuse banks, dunps, stockpiles,
overburden piles, spoil banks, cul mbanks, tailings, holes or
depressions, repair areas, Sstorage areas, processing areas,

shi ppi ng areas and ot her areas upon which are sited structures,
facilities, or other property or naterial s on the surface,
resulting fromor incident to such activities|.]

30 US C 8§ 1291(28)(B) (1994) (enphasis added). In enacting SVCRA
ongress stated that "surface coal mining operations” thus include "all
roads, facilities[,] structures, property, and material s on the surface
resulting fromor incident to [surface coal mning] activities, such as
ref use banks, dunps, cul mbanks, |npoundnents and processing wastes.” S
Rep. No. 128, 95th ong., 1st Sess. 98 (1977) (enphasis added).

Ve find nothing in section 701(28)(B) of SMIRA or its legislative
hi story, which expressly provides that transportation facilities,
especial ly ones that carry processed coal to a renote poi nt of sal e/ use,
shoul d general | y be consi dered "surface coal mining operations,” subject to
regul ati on under SMIRA Rather, the statute indicates that the point at
which the coal is |oaded for shipnent, followng all processing/ preparation
necessary for nmarketing and associ ated transportation, constitutes the | ast
stage of mining and rel ated operations subject to SMRA either under
section 701(28) (A or (B). See Ain Lorentz Gal . v. G8V) 79 | BLA 34,
43, 91 Interior Dec. 108, 113 (1984). ongress nade no specific provision
for regulating the transportation of processed coal, even though that
activity isitself a "major industrial sector,” which enconpasses
railroads, barges, trucks, and pipelines "that collectively stretch over
thousands of mles throughout the nation.” (PWOC Answer at 2, 9.) The
fact that it did not, strongly indicates that Gongress did not intend to
regul ate the transportation of processed coal under SMIRA presunabl y
leaving it to regulation pursuant to other Federal and state | aws.

V¢ turn to SMRA s inpl enenting regul ations. Wen the Depart nent
first promul gated regul ations in 1979 designed to permanently govern
surface coal mning activities, it established general standards for
constructing and nai ntai ning transportation facilities other than roads,
which were said to include "[r]ailroad | oops, spurs, sidings, surface
conveyor systens, chutes, aerial trammays, or other transportation
facilities." 30 CF R § 816.180 (1979). The Departnent explained in the
preanbl e to the final rul enaking that the regul ati on was intended to cover
transportation facilities "incident to coal mning operations,” which are
required for the "[njovenent of coal, equi prent and personnel wthin the
mne plan area.” 44 Fed. Reg. 15260, 15261 (Mxr. 13, 1979) (enphasis
added) .
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In 1983, the Departnent defined what constitutes facilities resulting
fromor incident to surface coal mning activities, terned "support
facilities," requiring that they be operated "in accordance wth a permt
issued for the mne or coal preparation [plant] to which [they are]
incident or fromwhich [their] operation results.” 30 CF R 8§ 701.5 and
816. 181 (1983). It said that such facilities "may" include "railroads,
surface conveyor systens, chutes, aerial tramways, or other transportation

facilities." 1d. However, the Departnent al so stated, at the end of the
regulation, that "'[r]esulting fromor incident to' a[] [surface coal
mning] activity connotes an el enent of proximty to that activity." Id.

Further, in the preanble to the final rul enaki ng, the Departnent indicated
that whether the enunerated transportation facilities could be considered
support facilities hinged on whether they did, in fact, result fromor were
incident to such activities. See 48 Fed. Reg. 20396 (May 5, 1983) ("[T]o
be regul ated under Section 701(28)(B) a facility nust result fromor be
incident to an activity regul ated under Section 701(28)(A"); National
WIldife Federation (NW¥) v. Hodel, 839 F.2d 694, 746 n.80 (D C dr.

1988) .

Mbreover, the Departnent particularly stated that it woul d interpret
the regulation "to include all facilities located up to the point of
| oadout of coal for interstate transport.” 48 Fed. Reg. 20397 (May 5,
1983) (enphasis added). Thus, where coal was transported by rail, the
regul ati on "woul d extend to the loadout facility located at or near the
mne site fromwhich run of mne coal is conveyed or trucked to the rail
line and | caded,” and this sane principle would al so apply in the case of
other nodes of transportation, such as trucks, barges, and pipelines. Id.
This regul ati on woul d have clearly excluded that portion of the railroad
and pi peline at issue here, which are | ocated beyond the | cadout point.

In 1988, the Departnent dropped that regul atory definition, |eaving
the requirenent in 30 CF R 8 816.181 that "support facilities" be
operated under the permt for the individual mne or coal preparation plant
to which they were incident or fromwhich their operation resulted. It
rejected any categorical exclusion or inclusion in favor of a case-by-case
determnation of what facilities can properly be regul ated under SMRA and
declined to define what facilities result fromor are incident to mning
activities. See 53 Fed. Reg. 47380, 47382 (Nov. 22, 1988).

However, in the preanbl e whi ch acconpani ed its 1988 rul enaki ng, the
Departnent provided that CBMwoul d address three factors when deci di ng
whether a facility is properly considered to result fromor be incident to
surface coal mning activities: (1) Wether the facility is geographically
proximate to the producing mne; (2) whether the facility is functionally
tied to the particular mne in question;, and (3) whether the facility is
econom cal | y dependent upon that particular mne. 53 Fed. Reg. 47379,
47381 (Nov. 22, 1988). The Departnent noted that the factors of geographic
proximty and function had been endorsed by the circuit court in N#, when
it reviewed the propriety of the prior "support facilities" definitionin
30 CF.R 8§ 701.5 (1983). See 839 F.2d at 765-66.
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Appel  ants assert that this case shoul d be deci ded by appl yi ng the
above three factors. (SCRat 8.) The other parties to the case |ikew se
utilize those criteria. See Decision at 1, 3; CBMAnswer at 9-10; PNC
Answer at 18; SRP Answer at 14, BWP Answer at 10.

V¢ concl ude that, even applying the criteria outlined in the 1988
preanbl e but never fornal |y adopted by the Departnent, the railroad and
pi peline at issue here do not constitute facilities "resulting fromor
incident to" regul ated surface coal mning activities, wthin the neaning
of section 701(28)(B) of SMIRA

V¢ agree wth CGBMthat both the railroad and pi pel i ne are not
geographi cal |y proximate to the surface coal mining activities at issue
here, since nost of those transportation facilities are |ocated nmany mles
fromthe B ack Mesa/ Kayenta Mnes. Indeed, 80 percent of the pipeline and
railroad is located nore than 54 and 16 mles, respectively, fromthe 2
mnes. These facilities do not becone geographical |y proxi nate because
they originate at and traverse a snall portion of the mine area that is
currently permtted or proposed for permtting. (SORat 11, 18.) To so
hol d woul d render all transportation facilities proxinmate unless the coal
is first transported outside the mine area by other neans and then pl aced
intothe facility. Ve do not think this is what the Departnent intended.
Nor is geographic proximty affected by the particul ar use nade of the
facilities or, generally, the functional and econonmic concerns that ani nate
the other criteria. Id.

Next, we conclude that, in order to be considered to "result[] fromor
[be] incident to" surface coal mning activities which are thensel ves
subj ect to SMRA regul ati on under section 701(28) (A of SMRA wthin the
neaning of 30 US C 8§ 1291(28)(B) (1994), facilities nust be functionally
and economical ly tied to regul ated surface coal mning activities, and thus
be justifiably al so subject to such regulation. This does not nean that
the facilities nust be actually "invol ved in excavation, processing or
| oading coal ," i.e., section 701(28) (A activity. (SRP Answer at 16.)
Rather, there nust be a direct and neani ngful connection to such activity.
See Whited Sates v. Devil's Hle, Inc., 747 F.2d 895, 897-98 (3d Ar.
1984) (mning waste piles used to recover anthracite silt - "incidental
facility"); Paul F._Kuhn, 120 IBLA 1, 30-32, 98 Interior Dec. 231, 246-47
(1991) (natural gas pipeline section relocated frommne area - "incidental
facility"). W think that is the clear intent of Gongress in expandi ng the
definition of "surface coal mining operations” to include "incidental
facilities" and al so of the Departnent when it adopted the rel evant
criteria. See NW, 839 F.2d at 743, 744; 53 Fed. Reg. 47379 (Nov. 22,
1988); 48 Fed. Reg. 20393 (May 5, 1983). Indeed, to hol d ot herw se woul d
bring facilities wthin the anbit of SMIRA regul ation that are not sonehow
functional |y and/or economcally tied to regul ated surface coal mning
activity. Ve find nothing to indicate that Gongress and the Depart nent
intended to do so.
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At the present tine, the railroad and pipeline are functionally tied
to and econonical |y dependent on the surface coal mning activities at
issue here inthe limted sense that they currently serve only to transport
all of the coal fromthe B ack Mesa/ Kayenta Mnes to the final point of use
and derive all of their revenues fromthat service. However, there is no
evidence that the two facilities are otherw se functionally tied, in any
way, to the actual operation of or the conducting of any particul ar surface
coal mning activity regul ated by SMRA

As the circuit court instructed in N¥, 839 F.2d at 745, the phrase
“resulting fromor incident to" requires - sone type of pr oxi nat e causatl on,
"[o]therw se, every support facility that coul d be considered a 'but for'
result of a surface coal mining operation woul d be subject to SMIRA
regul ation.” V& conclude that the railroad and pi peline are not
functional |y tied to any regul ated surface coal mning activity, other than
by the nere fact that they transport the final product derived fromsuch
activity to market. That fact al one does not render the facilities subject
to SMRA regul ation, since it woul d enconpass any and al |l transportation
facilities. There is sinply no evidence that Congress and the Depar t nent
intended to apply the "incidental facilities" definition of "surface coal
mni ng operations” in such a broad fashi on.

Therefore, we conclude that the Acting Drector, C8V) properly held
that the BMLP Railroad and BW s coal slurry pipeline are not "surface
coal mining operations,” wthin the neaning of section 701(28)(B) of SMRA
and are not subject to the permtting and other requirenents of the Act.

To the extent Appel l ants have rai sed other argunents not specifically
addressed herein, they have been consi dered and rej ect ed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decisions
appeal ed fromare af firned.

John H Kelly
Admini strative Judge

| concur:

RW Milen
Admini strative Judge
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